NOTI CE

This opinion is subject to further editing
and modification. The final version will
appear in the bound volume of the official

reports.

No. 94-3360-CR

STATE OF W SCONSI N : | N SUPREME COURT
State of W sconsin,

Pl aintiff-Respondent, FILED
V. MAY 22, 1996
Chad A. Achterberg, S
Madison, WI

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

WLLIAM A BABLITCH J. Chad A Achterberg (Achterberg) seeks
review of an unpublished decision of the court of appeals which
affirmed an order forfeiting his $500 bail on a m sdeneanor charge.
The issue is whether a circuit court has discretion to enter a
judgnent on an order forfeiting bail absent a notion by the
district attorney when the defendant appears within 30 days of the
date of forfeiture. VW conclude that the circuit court has such
di scretion. VW also conclude that the circuit court properly
exercised its discretion in this case. Accordingly, the decision

of the court of appeals is affirmed.?

! The State of Wsconsin (State) argues that this court |acks

jurisdiction over the issues raised in Achterberg s appeal. The
State contends that a Notice of Appeal nust specify "the judgnent
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The facts are not in dispute. Achterberg was found guilty
upon the entry of a plea to a single count of a violation of Ws.
Stat. § 941.23 (1993-94),% carrying a conceal ed weapon. At his
initial appearance, Achterberg signed a signature bond which
included a requirenment that he appear at all scheduled court
appear ances. Achterberg subsequently mssed a trial date which
resulted in the issuance of a bench warrant. Achterberg then
received a notice for a new court date schedul ed for Septenber 6,
1994. Bail was posted in the amount of $500. Achterberg failed to
appear for jury selection on Septenber 6, 1994. Pursuant to Ws.
Stat. § 969.13(1),2 the judge ordered his bail forfeited.

(..continued)

or order appealed from" Finally, the State clains that this
record is absent of any witten judgnent regarding Achterberg's
bail forfeiture.

Achterberg properly appealed from a judgnent of bail
forfeiture. The relevant docunent 1is entitled "Judgnent &
Certificate of Conviction" and is signed by the clerk of court.
Included in the mnutes of this docunent is the statenent that the
"ct refused to reinstate bail." Here, the <court's rulings
regarding forfeiture of Achterberg' s bail and the court's decision
in response to the notion do constitute a judgnent from which

Achterberg can appeal. Although the form of this docunent is
unusual, it satisfies the jurisdictional requirenments of this
court.

2 Al future statutory references are to the 1993-94 vol une
unl ess ot herw se i ndi cat ed.

® Wsconsin Stat. 8§969.13 provides for the forfeiture of bai
as foll ows:

(1) If the conditions of the bond are not
conplied with, the court having jurisdiction
over the defendant in the crimnal action
shall enter an order declaring the bail to be
forfeited.
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At the tinme of his required appearance in Dane County on

Septenber 6, 1994, Achterberg was in custody on a traffic matter in
(..continued)

(2) This order may be set aside upon such
conditions as the court inposes if it appears
that justice does not require the enforcenent
of the forfeiture.

(3) By entering into a bond, the defendant
and sureties submt to the jurisdiction of the
court for the purposes of liability on the
bond and irrevocably appoint the clerk as
their agent wupon whom any papers affecting
their bond liability may be served. Thei r
liability my be enforced wthout t he
necessity of an i ndependent action.

(4) Notice of the order of forfeiture under
sub. (1) shall be nmiiled forthwith by the
clerk to the defendant and the defendant's
sureties at their |ast addresses. If the
def endant does not appear and surrender to the
court within 30 days from the date of the
forfeiture and wthin such period the
defendant or the defendant's sureties do not
satisfy the court t hat appearance and
surrender by the defendant at the tine
scheduled for the defendant's appearance was
i npossi ble and without the defendant's fault,
the court shall upon notion of the district
attorney enter judgnent for the state against
t he defendant and any surety for the anount of
the bail and costs of the court proceeding.
Proceeds of the judgnent shall be paid to the
county treasurer. The notion and such notice
of notion as the court prescribes nmay be
served on the clerk who shall forthwith nai
copies to the defendant and the defendant's
sureties at their |ast addresses.

(5) A cash deposit nmade wth the clerk
pursuant to this chapter shall be applied to
the paynment of costs. If any anount of such
deposit remains after the paynent of costs, it
shal |l be applied to paynent of the judgnent of
forfeiture.
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Col unbi a County. Achterberg informed the authorities in Col unbia
County that he needed to be in court in Dane County. Achterberg
was unrepresented by counsel during these proceedi ngs.

On Septenber 29, 1994, 23 days after the order forfeiting bai
was entered, Achterberg returned to court and asked that, because
of the above circunstances, bail be reinstated and returned to the
i ndi vidual who posted it. The clerk of the circuit court in Dane
County confirnmed that soneone from Colunbia County had called on
Septenber 6, 1994, to inform the court that Achterberg was in
custody in Colunbia County and unable to appear. Achterberg's
attorney expl ai ned:

M/ client was in jail at the tine of that court date

which led to the bench warrant and forfeiture of the

bail noney. He was arrested on a traffic offense up in

Colunbia County . . . . It wasn't his fault that he

wasn't here. He was taken into custody on the warrant

shortly after it was issued. He's been in custody since

Septenber 6, and | think the m ssed court date was right

around that tine so it can't be said that he negl ected

to cone forward and address the matter in a tinmely

fashion after he was released from custody in Colunbia

County.

The district attorney declined to take a position on whether
Achterberg's bail should be returned and left the decision up to
the court. The circuit court judge subsequently denied
Achterberg's request for the return of his bail stating:

Vll, quite honestly . . . | mght go along with

your . . . request if this wasn't the second tine. | f

t he defendant would have shown up on June 27th for jury

selection, there would not have been a bench warrant at

that tine.

| don't have a great deal of conpassion for people
who constantly mss their court dates. It is . . . to

4
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me a sign of one's irresponsibility. It is quite
honestly a huge pain . . . for everybody invol ved. Ve
keep constantly . . resetting and resetting and
resetting. Maybe that's why we need the nunber of

crimnal courts we do, [the] nunmber of DA's and the
nunber of public defenders because we are all here
mul tiple times because of soneone' s | ack of
consideration of . . . our institutions and show up when
t hey want to.

So | will [not]” reinstate the bond. The bond that
was forfeited will remain forfeited.

The court then entered judgnent for the State on the order
forfeiting Achterberg's $500 bail. Achterberg appealed the
decision of the circuit court arguing that the court |acked
authority to enter judgnent on the bail forfeiture because the
district attorney had not filed a notion for judgnent relying on
Ws. Stat. 8§ 969.13(4). The court of appeals rejected Achterberg's
argunment and held that the |anguage in the statute "upon notion of
the district attorney” does not renove the court's authority to
enter judgnment on an order of bail forfeiture when justice so
requires. According to the court, the fact that the district
attorney took no position on whether or not the bail forfeiture
order should be enforced did not preclude the circuit court judge
from deci ding whether the bail should be returned. Achterberg now
seeks review of the court of appeals' decision.

Wsconsin Stat. § 969.13(1) states that a circuit court "shal

enter an order declaring the bail to be forfeited" if the

“ As the State points out in its brief, the circuit court

judge erred by stating that he would reinstate the bond. I n
actuality, the bond was not reinstated.
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conditions of bond are not net. Section 969.13(4) permts circuit
courts to convert this order into a judgnent for the bail anount
under certain circunstances. The relevant portion of subsection
(4) states:

I f the defendant does not appear and surrender to the

court within 30 days fromthe date of the forfeiture and

.o the defendant or the defendant's sureties do not

satisfy the court that appearance and surrender by the

defendant at the tinme scheduled for the defendant's
appearance was inpossible and w thout the defendant's
fault, the court shall wupon notion of the district
attorney enter judgnent for the state . . . for the
amount of the bail :

Ws. Stat. § 969.13(4).

Achterberg contends that the circuit court |acked authority to
order his bail forfeited because the district attorney never nade a
not i on. According to Achterberg, an order forfeiting bail only
becones final "upon notion of the district attorney" as stated in
Ws. Stat. § 969.13(4).

Achterberg incorrectly franes the issue in terns of whether a
circuit court has discretion to enter judgnent forfeiting bail

absent a notion by the district attorney. (enphasis added). See

Ws. Stat. 8 969.13(4). Section 969.13(4) only applies when a
"def endant does not appear and surrender to the court within 30
days fromthe date of forfeiture . . . ." Ws. Stat. 8§ 969.13(4).

Subsection (4) is silent with respect to when a defendant does

appear within 30 days. Here, Achterberg returned to the court 23
days after the date of his bail forfeiture. Section 969.13, which

deals with bail forfeiture, is silent as to this situation.
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Therefore, we refrane the issue as follows: whether a circuit
court has discretion to enter judgnent on an order forfeiting bail
absent a notion by the district attorney when the defendant appears
within 30 days fromthe date of forfeiture. Wether circuit courts
have such discretion under Ws. Stat. 8 969.13 is a question of |aw
that we review wthout deference to the |lower courts. Johnson v.

ABC Ins. Co., 193 Ws. 2d 35, 43, 532 NW2d 130 (1995). Ve

conclude that the circuit court has such discretion.

W reach this conclusion as a matter of logic. W can discern
only three possible interpretations to choose from when
interpreting the silence of Ws. Stat. 8 969.13. The first is that
the legislature intended circuit courts to conply with additiona
procedures when a defendant appears within 30 days. However, there
is no rational basis for such a conclusion. Had the legislature
i ntended additional procedures to apply beyond those already in the
statute, i.e., a notion by the district attorney, we assune that
the | egislature would have |isted such procedures specifically.

The second possible alternative is that the legislature
i ntended the sanme procedures to apply when defendants appear before
the court within 30 days. Under this alternative, the district
attorney would have to nmake a notion to forfeit bail whenever a

defendant is before the court, regardless of whether the defendant

returns within 30 days or after 30 days. W reject this
construction, however, because it renders the |anguage "if a
def endant does not appear . . . within 30 days" surplusage. A |aw
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must be construed so that "no word or clause shall be rendered

surplusage.” Milvaney v. Tri State Truck & Auto Body, 70 Ws. 2d

760, 764, 235 N.W2d 460 (1975).

The third possible alternative is that the legislature
i ntended fewer procedures to apply when a defendant returns to the
court within the 30 days provided for in Ws. Stat. 8§ 969.13(4).
| nasmuch as the only procedure required by subsection (4) is a
notion by the district attorney, this alternative would renove that
requirenent. W are conpelled by a process of elimnation to
conclude that this interpretation is the only Ilogical and
reasonabl e resul t.

In this case, Achterberg appeared 23 days after the date of
forfeiture. Achterberg had notice and an opportunity to be heard

before the circuit court. See State v. Nordness, 128 Ws. 2d 15,

34, 381 NW 2d 300, (1986) ("Procedural due process requires that
the State afford . . . [an individual] notice of the offense and an
opportunity to be heard at a neaningful tinme and in a mneaningfu
manner."). The district attorney decided not to take a position
on whether the bail should be returned, |eaving the decision to the
court. Crcuit courts should not be foreclosed from entering
judgnent on orders for bail forfeiture when the defendant is
properly before the court within 30 days of the date of forfeiture.
Accordingly, we conclude that the circuit court had discretion to
enter judgnent on the order for Achterberg's bail forfeiture when

Acht erberg appeared before the court within 23 days.
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W now turn to the second issue: whether the circuit court
erroneously exercised its discretion in entering judgnent on
Achterberg's bail forfeiture.®

In State v. Ascencio, 92 Ws. 2d 822, 829, 285 N.W2d 910 (C

App. 1979), we stated: "The decision whether to set aside or
nmodify the order is highly discretionary and is reviewable in the
sanme manner that all discretionary acts are to be reviewed." The
test is not whether this court agrees with the ruling of the
circuit court, but whether the lower court properly exercised its
discretion. State v. Pharr, 115 Ws. 2d 334, 342, 340 N.W2d 498
(1983).

Achterberg argues that his nonappearance at the second court
date was "inpossible and faultless" under Ws. Stat. 8 969.13(4).
Achterberg contends that he did all that was required by the
statute for return of the bail by returning to the court within the
time called for by statute and satisfying the court that his
appearance was inpossible and his absence was not his fault as a

result of his custodial status in Colunbia County.

In denying Achterberg's request for return of the bail, the
circuit court stated: "Well, quite honestly . . . I mght go al ong
with your . . . request if this wasn't the second tine. [I]f the

> Achterberg asks this court to address a second issue which

makes its first appearance in Achterberg's brief-in-chief. The
second issue is whether the circuit court erroneously exercised its
discretion in refusing to reinstate Achterberg' s bail. Al though we

are not required to review this issue because it was not presented
in Achterberg's Petition for Review, we choose to do so in our own
di scretion.
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def endant [had] shown up on June 27 for jury selection, there would
not have been a bench warrant at that tine."

In Burkes v. Hales, 165 Ws. 2d 585, 590-91, 478 NW 2d 37

39 (. App. 1991), the court of appeals discussed the scope of
review of a circuit court's discretionary act: "It is enough that
[the reasons for the court's conclusion] indicate to the review ng
court that the trial court “undert[ook] a reasonable inquiry and
examnation of the facts' and "the record shows that there is a
reasonable basis for the . . . court's determnation,'" (citing

Hedtcke v. Sentry Ins. Co., 109 Ws. 2d 461, 471, 326 NW 2d 727,

732 (1982)).

In the present case, the circuit court concluded that even
t hough Achterberg m ght have nmade his second appearance had he not
been arrested in Colunbia County, the net effect of the two m ssed
appear ances signified Achterberg's irresponsibility.

W conclude that the circuit court's explanation of its
reasons for denying Achterberg's request for the return of his bai
was adequate to establish that the court properly exercised its
di scretion. Because we cannot say the result |lacked a rational or

reasonabl e basis, we affirmthe judgnent of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firnmed.
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